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1. By way of this appeal, the revenue contests the order of Ld. first
appellate authority dated 26/02/2019 which has deleted the penalty of
Rs.342 Lacs as levied by Ld. AO u/s 271(1)(c) vide order dated
28/03/2018. The assessment for the year under consideration was
framed u/s 143(3) on 15/03/2013 wherein the assessee was saddled
with certain additions under the head Capital Gains as well as under the

head Income from House Property. Consequently penalty proceedings
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were initiated on account of quantum addition which resulted into levy of
impugned penalty of Rs.342 Lacs by Ld. AO vide order dated
28/03/2018. However, Ld. CIT(A) deleted the penalty, inter-alia, by
observing that the issues were debatable one and the assessee had
disclosed all material particulars of his income and there was no
concealment of facts. Aggrieved by deletion of penalty, the revenue is in
further appeal before us.

2. Itis admitted position that besides the favorable order of Ld. CIT(A)
on merits, the quantum additions against which the penalty was levied,
came up for challenge by the assessee before this Tribunal vide ITA
Nos.1874-75/Mum/2017 order dated 31/05/2019. A copy of the order is
on record. Upon perusal of the same, it is quite evident that substantial
additions of Rs.11.12 Crores were deleted by the Tribunal. There is
nothing on record that the said order has been reversed subsequently, in
any manner. Therefore, since the quantum addition stands deleted by
the Tribunal, the penalty levied against those additions would not
survive. For the said reason alone, the impugned order would not require
any interference on our part, to that extent.

3. The only surviving addition against which penalty has been levied
is addition of Rs.3.02 Lacs under the head Income from House Property.
The assessee rented out Gala No.B-316 to an entity on monthly rent of
Rs.5000/-. However, Gala No. B-317 was also given on rent by the
assessee at monthly rent of Rs.36,000/-. The assessee explained that
Gala No.B-316 was given on rent since 1984 whereas the other gala
was rented out in the year 2009-10 at higher rent. However, rejecting the
same, Ld. AO adopting the new rates, computed additional income of

Rs.3.02 Lacs and added the same to the income of the assessee and



ITA No.3806/Mum/2019
Assessment Year: 2010-11

levied penalty against the same. The Ld. CIT(A) deleted the penalty by
observing that penalty could not be levied for addition of notional income.
Aggrieved, the revenue is in further appeal before us.
4. Upon due consideration, going by the factual matrix of the
additions, we concur with the stand of Ld. CIT(A) in deleting the penalty.
It is quite evident that the addition has been made merely on notional
basis. However, there was full disclosure of income earned by the
assessee. Therefore, the penalty against the notional additions so made
could not be sustained.
5. In nutshell, the appeal stands dismissed.
Order pronounced on 02" December, 2020.
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